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Appellant at ALJ Level 

At Home Network Care, Inc. 
ALJ Appeal Number 

1-795788489 
Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

September 16, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Home Health Care Services 
Provider, Practitioner OR Supplier 

At Home Network Care, Inc. 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral and Background:  

At Home Network Care, Inc. (Appellant) furnished the beneficiary home health care 
services on March 16, 2010.  Exh.1 at 34.  Appellant submitted a claim for Medicare 
reimbursement to the Medicare Administrative Contractor, National Government 
Services (MAC).  Id.  The MAC denied Medicare coverage for the home health care 
services, finding the services were performed without valid orders.  Exh.1 at 35.  
Thereafter, Appellant requested a redetermination, arguing the services were performed 
pursuant to a valid, timely order.  Exh.1 at 35.  The MAC issued an unfavorable 
redetermination, denying Medicare coverage and stating the orders for home health 
care services were incomplete on the plan of care (POC), the interim order for services 
was also incomplete, and the beneficiary was not homebound because he went to local 
bars on a regular basis.  Exh.1 at 36. 

As a result of the unfavorable redetermination, Appellant requested the Qualified 
Independent Contractor, Maximus Federal Services (QIC), conduct a reconsideration, 
arguing the services were reasonable and necessary.  Exh.1 at 23.  The QIC issued an 
unfavorable reconsideration, stating:  “Skilled nursing visits were not ordered, as the 
physician’s order was incomplete.  The frequency was ordered, but the skills to be 
performed were missing.”  Exh.2 at 12b.  The QIC also noted the beneficiary was not 
homebound and did not need skilled nursing services.  Id.   

After the unfavorable reconsideration, Appellant sought review of the denials by the 
Administrative Law Judge (ALJ), arguing the services were reasonable and necessary 
and the POC, read in conjunction with the interim order constitutes the order for skilled 
nursing services:  “Since there is an order for home care to see the patient, and there is 
significant patient history sent with referral, there is a valid order to initiate home care 
service.”  Exh.3 at 6, 10.  The ALJ held a telephonic hearing and issued a fully favorable 
decision.  ALJ at 1-2.  The ALJ focused the analysis on whether the beneficiary was 
homebound and whether the beneficiary received skilled services.  ALJ at 1, 8-9.  With 
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regard to addressing the POC, the ALJ stated:  “The plan called for nursing services, 
due to alcohol abuse, chronic airway obstruction, hypertension, diabetes, coronary 
atherosclerosis, osteoarthrosis, malaise and fatigue, tobacco use, recurrent pneumonia, 
and past noncompliance.”  ALJ at 2.  Ultimately, the ALJ found the services were 
covered by Medicare because the beneficiary was homebound and received skilled 
services.  ALJ at 9.  This referral requesting the Council accept own motion review 
follows. 

The ALJ erred as a matter of law in finding Medicare coverage exists for the home 
health care services furnished to the beneficiary on March 16, 2010.  Specifically, 
section 409.43(b) of Title 42 of the Code of Federal Regulations (CFR) requires the 
POC to “specify the medical treatments to be furnished as well as the type of home 
health discipline that will furnish the ordered services and at what frequency the 
services will be furnished.”  Here, the POC for the home health care services Appellant 
furnished the beneficiary contains the following orders:  “SN 03-16-10 1 x/wk x 1 wks.”  
Exh.A at 15.  The POC does not contain any medical treatments to be furnished.  Id.  
Therefore, in finding Medicare coverage exists for the home health care services 
furnished without valid orders, the ALJ failed to consider the coverage criteria 
articulated in the regulations.  In failing to adhere to the Medicare coverage criteria 
articulated in the CFR, the ALJ erred as a matter of law in violation of section 
405.1063(a) of Title 42 of the CFR.  See 42 C.F.R. § 405.1063(a) ("All laws and 
regulations pertaining to the Medicare and Medicaid programs . . . are binding on 
ALJs.").  This error of law is material to the outcome of the claim because it results in 
the ALJ ordering Medicare reimbursement for home health care services furnished 
without satisfying Medicare coverage criteria articulated in the CFR. 

Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 
Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 
guidance such as program memoranda and manual instructions, “but will give 
substantial deference to these policies if they are applicable to a particular case.”  42 
C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 
LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

In order for home health care services to be covered by Medicare, the POC 
requirements articulated in section 409.43 of Title 42 of the CFR must be satisfied.  42 
C.F.R. § 409.41(c).  Section 409.43(b) of Title 42 of the CFR sets forth the requirements 
for physician’s orders contained in the home health care POC: 

The physician’s orders for services in the plan of care must 
specify the medical treatments to be furnished as well as the 
type of home health discipline that will furnish the ordered 
services and at what frequency the services will be 
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furnished.  Orders for services to be provided “as needed” or 
“PRN” must be accompanied by a description of the 
beneficiary’s medical signs and symptoms that would 
occasion the visit and a specific limit on the number of those 
visits to be made under the order before an additional 
physician order would have to be obtained.  Orders for care 
may indicate a specific range in frequency of visits to ensure 
that the most appropriate level of services is furnished.  If a 
range of visits is ordered, the upper limit of the range is 
considered the specific frequency. 

Discussion:  

The ALJ erred as a matter of law in finding Medicare coverage exists for the home 
health care services furnished to the beneficiary on March 16, 2010.  This error of law is 
material to the outcome of the claim because it results in the ALJ ordering Medicare 
reimbursement for home health care services furnished without satisfying Medicare 
coverage criteria articulated in the CFR. 

Here, the POC for the home health care services Appellant furnished the beneficiary 
contains the following orders:  “SN 03-16-10 1 x/wk x 1 wks.”  Exh.A at 15.  The POC 
does not contain any medical treatments to be furnished.  Id.  As set forth above, 
section 409.43(b) of Title 42 of the CFR requires the POC to “specify the medical 
treatments to be furnished as well as the type of home health discipline that will furnish 
the ordered services and at what frequency the services will be furnished.”  The POC 
does not comply with Medicare coverage criteria because the physician’s orders 
contained in the POC do not specify the medical treatments to be furnished to the 
beneficiary. 

Therefore, in finding Medicare coverage exists for the home health care services 
furnished without valid orders, the ALJ failed to consider the coverage criteria 
articulated in the regulations.  In failing to adhere to the Medicare coverage criteria 
articulated in the CFR, the ALJ erred as a matter of law in violation of section 
405.1063(a) of Title 42 of the CFR.  See 42 C.F.R. § 405.1063(a) ("All laws and 
regulations pertaining to the Medicare and Medicaid programs . . . are binding on 
ALJs.").   

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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